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Alisa C. Lacey (#010571) 
Josh Kahn (#026284) 

 

STINSON MORRISON HECKER LLP 
1850 N. Central Avenue, Suite 2100 
Phoenix, Arizona  85004-4584 
Tel:  (602) 279-1600 
Fax:  (602) 240-6925 
alacey@stinson.com 
jkahn@stinson.com 
Attorneys for Omega Defense Systems, Inc. 

IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF ARIZONA 

In re 

OMEGA DEFENSE SYSTEMS, INC. 

 Debtor. 
 

 
OMEGA DEFENSE SYSTEMS, INC.  
 
                                 Plaintiff,  
 
vs.  
 
FERMION COMMUNICATIONS, LLC 
 
                                 Defendant. 
 

Chapter 11 

Case No. 2-08-13372-CGC 

Adv. No. 2:09-ap-00389-CGC 

SECTION 542 COMPLAINT FOR 
TURNOVER OF DEPOSIT AGAINST 
FERMION 

 

 Plaintiff, Omega Defense Systems, Inc. (“Omega” or “Plaintiff”) is the Debtor in the above-

captioned matter.  This adversary is commenced pursuant to Bankruptcy Rule 7001.  For its 

Complaint, Plaintiff hereby alleges as follows:  

JURISDICTION 

1. This Court has jurisdiction over this adversary proceeding under 28 U.S.C. §§ 1334 and 

157, 11 U.S.C. §§ 1115 and 542.  

2. This is a core proceeding within the meaning of 28 U.S.C. §§ 157(b)(2)(A), (E), and 

(O).  
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3. Venue is proper in this Court pursuant 28 U.S.C. §1409.   

Factual Background 

4. On or around January 15, 2008, Plaintiff and Fermion Communications, LLC 

(“Fermion” or “Defendant”) entered in a Master Service Agreement (“MSA”) and accompanying 

Service Order Agreement (“Service Order”) whereby Fermion agreed to lease to Plaintiff certain 

satellite services and space from its G27 satellite in exchange for monthly lease payments of 

$131,400.00 (collectively, the MSA and Service Order constitute the “G27 Lease”).   

5. The G27 Lease was for a one-year term with automatic successive one-month renewals.   

Upon the conclusion of the initial one-year term, either party could terminate the G27 Lease with 20 

days notice.   

6. Omega is party to a certain, unrelated contract with Artel, Inc. (“Artel”), whereby 

Omega leases all of its rights in the G27 Lease to Artel.  Since at least December of 2008 Artel has 

made $131,4000 monthly payments directly to Fermion in satisfaction of Omega’s obligations under 

the G27 Lease.    

7. On September 30, 2008, Omega filed its voluntary petition for relief under chapter 11 of 

Title 11 of the United States Bankruptcy Code.   

8. On December 5, 2008, this Court issued an order (the “Assumption Order”) authorizing 

Omega to assume the G27 Lease, and requiring Omega to provide Fermion with a security deposit in 

the amount of $131,400.00 (the “Security Deposit”).  The Assumption Order stated that “the Security 

Deposit shall be applied only to charges under the G27 Lease.”  The Assumption Order further stated 

that the G27 Lease would remain in full force and effect through April 14, 2009, and that the 

$131,400.00 monthly payments required to be made to Fermion pursuant the G27 Lease would be 

made by Artel directly to Fermion.   
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9. In the months following the Assumption Order, there was a dispute between Omega and 

Fermion regarding the termination date of the lease.  Such disputes culminated in this Court’s February 

9, 2009 Order affirming that the G27 Lease shall remain in full force and effect through April 14, 

2009. 

10. The G27 Lease terminated on April 14, 2009.  On that date Omega and Artel vacated 

the satellite.   

11. All payments were timely made pursuant the G27 Lease.  There are no remaining duties 

or obligations except for Fermion to return the security Deposit to Omega.    

12. Omega has made e-mailed requests for the return of the deposit to counsel for Fermion.  

Fermion has not responded to either request and has not returned the deposit. 

COUNT 1:  Turnover of Property of the Estate – 11 U.S.C. §542 

13. Plaintiff repeats and realleges paragraphs 1-11 above, as though fully set forth therein.  

14. Defendant holds in its possession funds belonging to Omega in the amount of $131,400.   

15. Defendant has no legal right to withhold such funds.  

16. Such funds belong to Omega, and Omega’s bankruptcy estate is entitled to turnover of 

such funds pursuant to this Court’s prior orders and Section 542(a) and (b) of the Bankruptcy Code.   

WHEREFORE, Plaintiff requests the Court enter judgment granting the Plaintiff the following 

relief against the Defendant:  

 (a) Ordering immediate turnover of all funds due and owing to the Debtor as 

required under 11 U.S.C. §542;  

 (b) Awarding the Debtor costs of suit; and  

 (c) Granting the Debtor such other and further relief, at law or equity, to which the 

Debtor shows itself justly entitled.   
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 DATED this 15th day of April, 2009. 

  STINSON MORRISON HECKER LLP 

 By: /s/ ACL, #010571 
  Alisa C. Lacey, Bar No. 010571 

Josh Kahn, Bar No. 026284 
  1850 N. Central Avenue, Suite 2100 
  Phoenix, Arizona  85004-4584 
  Attorneys for Plaintiff Omega 
   
COPY of the foregoing sent this 15th day of 
April, 2009, to: 
 
Wade M. Burgeson 
ENGELMAN BERGER, PC 
3636 North Central Avenue, Suite 700 
Phoenix, AZ 85012 
wmb@engelmanberger.com 
Attorneys for Fermion Communications, 
LLC 
 
Jordan A. Kroop 
SQUIRE SANDERS & DEMPSEY LLP  
Two Renaissance Square  
40 N Central Ave Ste 2700  
Phoenix, AZ 85004-4498  
Jkroop@ssd.com 
Attorneys for the Unsecured Creditors 
Committee 
 
Jonathan E. Hess 
Richard J. Cuellar  
OFFICE OF THE U.S. TRUSTEE  
230 N. 1st Avenue, Suite 204  
Phoenix, AZ 85003-1706  
jon.e.hess@usdoj.gov 
ric.j.cuellar@usdoj.gov 
 
 
 
 
/s/ Anne Charles 

 


